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(1) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of the
national defense or foreign policy and
are in fact properly classified pursuant
to such Executive Order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy,

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
5562(b)), provided that such statute (i)
requires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (ii)
establishes particular criteria for with-
holding or refers to particular types of
matters to be withheld; for example
Restricted Data and Formerly Re-
stricted Data under the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2011
et seq.) are covered by this exemption;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation (i) could reasonably be ex-
pected to interfere with enforcement
proceedings, (ii) would deprive a person
of a right to a fair trial or an impartial
adjudication, (iii) could reasonably be
expected to constitute an unwarranted
invasion of personal privacy, (iv) could
reasonably be expected to disclose the
identity of a confidential source, in-
cluding a State, local, or foreign agen-
cy or authority or any private institu-
tion which furnished information on a
confidential basis, and, in the case of a
record or information compiled by a
criminal law enforcement authority in
the course of a criminal investigation
or by an agency conducting a lawful
national security intelligence inves-
tigation, information furnished by a
confidential source, (v) would disclose
techniques and procedures for law en-
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forcement investigations or prosecu-
tions, or would disclose guidelines for
law enforcement investigations or
prosecutions if such disclosure could
reasonably be expected to risk cir-
cumvention of the law, or (vi) could
reasonably be expected to endanger the
life or physical safety of any indi-
vidual;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(c) Any reasonably segregated non-
exempt portion of a record will be pro-
vided to a requester. The DOE will de-
lete portions which are withholdable
under the exemptions listed above.

§1004.11 Handling information of a
private business, foreign govern-
ment, or an international organiza-
tion.

(a) Whenever a document submitted
to the DOE contains information which
may be exempt from public disclosure,
it will be handled in accordance with
the procedures in this section. While
the DOE is responsible for making the
final determination with regard to the
disclosure or nondisclosure of informa-
tion contained in requested documents,
the DOE will consider the submitter’s
views (as that term is defined in this
section) in making its determination.
Nothing in this section will preclude
the submission of a submitter’s views
at the time of the submission of the
document to which the views relate, or
at any other time.

(b) When the DOE may determine, in
the course of responding to a Freedom
of Information request, not to release
information submitted to the DOE (as
described in paragraph (a) of this sec-
tion, and contained in a requested doc-
ument) without seeking any or further
submitter’s views, no notice will be
given the submitter.

(c) When the DOE, in the course of
responding to a Freedom of Informa-
tion request, cannot make the deter-
mination described in paragraph (b) of
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this section without having for consid-
eration the submitter’s views, the sub-
mitter shall be promptly notified and
provided an opportunity to submit his
views on whether information con-
tained in the requested document (1) is
exempt from the mandatory public dis-
closure requirements of the Freedom of
Information Act, (2) contains informa-
tion referred to in 18 U.S.C. 1905, or (3)
is otherwise exempt by law from public
disclosure. The DOE will make its own
determinations as to whether any in-
formation is exempt from disclosure.
Notice of a determination by the DOE
that a claim of exemption made pursu-
ant to this paragraph is being denied
will be given to a person making such
a claim no less than seven (7) calendar
days prior to intended public disclosure
of the information in question. For
purposes of this section, notice is
deemed to be given when mailed to the
submitter at the submitter’s last
known address.

(d) When the DOE, in the course of
responding to a Freedom of Informa-
tion request, cannot make the deter-
mination described in paragraph (b) of
this section and, without recourse to
paragraph (c) of this section, pre-
viously has received the submitter’s
views, the DOE will consider such sub-
mitter’s views and will not be required
to obtain additional submitter’s views
under the procedure described in para-
graph (c) of this section. The DOE will
make its own determination with re-
gard to any claim that information be
exempted from disclosure. Notice of
the DOE’s determination to deny a
claim of exemption made pursuant to
this paragraph will be given to a person
making such a claim no less than seven
(7) calendar days prior to its intended
public disclosure.

(e) Notwithstanding any other provi-
sion of this section, DOE offices may
require a person submitting documents
containing information that may be
exempt by law from mandatory disclo-
sure to (1) submit copies of each docu-
ment from which information claimed
to be confidential has been deleted or
(2) require that the submitter’s views
be otherwise made known at the time
of the submission. Notice of a deter-
mination by the DOE that a claim of
exemption is being denied will be given
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to a person making such a claim no
less than seven (7) calendar days prior
to intended public disclosure of the in-
formation in question. For purposes of
this section, notice is deemed to be
given when mailed to the submitter at
the submitter’s last known address.

(f) Criteria for determining the applica-
bility of 5 U.S.C. 552(b)(4). Subject to
subsequent decisions of the Appeal Au-
thority, criteria to be applied in deter-
mining whether information is exempt
from mandatory disclosure pursuant to
Exemption 4 of the Freedom of Infor-
mation Act include:

(1) Whether the information has been
held in confidence by the person to
whom it pertains;

(2) Whether the information is of a
type customarily held in confidence by
the person to whom it pertains and
whether there is a reasonable basis
therefore;

(3) Whether the information was
transmitted to and received by the De-
partment in confidence;

(4) Whether the information is avail-
able in public sources;

(5) Whether disclosure of the infor-
mation is likely to impair the Govern-
ment’s ability to obtain similar infor-
mation in the future; and

(6) Whether disclosure of the infor-
mation is likely to cause substantial
harm to the competitive position of the
person from whom the information was
obtained.

(g) When the DOE, in the course of
responding to a Freedom of Informa-
tion request, determines that informa-
tion exempt from the mandatory public
disclosure requirements of the Free-
dom of Information Act is to be re-
leased in accordance with §1004.1, the
DOE will notify the submitter of the
intended discretionary release no less
than seven (7) days prior to intended
public disclosure of the information in
question.

(h) As used in this section, the term
submitter’s views means, with regard to
a document submitted to the DOE, an
item-by-item indication, with accom-
panying explanation, addressing
whether the submitter considers the
information contained in the document
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to be exempt from the mandatory pub-
lic disclosure requirements of the Free-
dom of Information Act, to be informa-
tion referred to in 18 U.S.C. 1905, or to
be otherwise exempt by law from man-
datory public disclosure. The accom-
panying explanation shall specify the
justification for nondisclosure of any
information under consideration. If the
submitter states that the information
comes within the exemption in 5 U.S.C.
552(b)(4) for trade secrets and commer-
cial or financial information, the sub-
mitter shall include a statement speci-
fying why such information is privi-
leged or confidential and, where appro-
priate, shall address the criteria in
paragraph (f) of this section. In all
cases, the submitter shall address the
question of whether or not discre-
tionary disclosure would be in the pub-
lic interest.

§1004.12 Computation of time.

Except as otherwise noted, in com-
puting any period of time prescribed or
allowed by this part, the day of the
event from which the designated period
of time begins to run is not to be in-
cluded; the last day of the period so
computed is to be included; and Satur-
days, Sundays, and legal holidays are
excepted.

PART 1005—INTERGOVERNMENTAL
REVIEW OF DEPARTMENT OF EN-
ERGY PROGRAMS AND ACTIVI-
TIES

Sec.

1005.1 What is the purpose of these regula-
tions?

1005.2 What definitions apply to these regu-
lations?

1005.3 What programs and activities of the
Department are subject to these regula-
tions?

1005.4 What are the Secretary’s general re-
sponsibilities under the Order?

1005.5 What is the Secretary’s obligation
with respect to Federal interagency co-
ordination?

1005.6 What procedures apply to the selec-
tion of programs and activities under
these regulations?

1005.7 How does the Secretary communicate
with state and local officials concerning
the Department’s programs and activi-
ties?

1005.8 How does the Secretary provide
states an opportunity to comment on
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proposed Federal financial assistance
and direct Federal development?

1005.9 How does the Secretary receive and
respond to comments?

1005.10 How does the Secretary make efforts
to accommodate intergovernmental con-
cerns?

1005.11 What are the Secretary’s obligations
in interstate situations?

1005.12 How may a state simplify, consoli-
date, or substitute federally required
state plans?

1005.13 May the Secretary waive any provi-
sion of these regulations?

AUTHORITY: E. O. 12372, July 14, 1982, 47 FR
30959, as amended April 8, 1983, 48 FR 15887;
sec. 401 of the Intergovernmental Coopera-
tion Act of 1968, as amended (31 U.S.C. 6506).

SOURCE: 48 FR 29182, June 24, 1983, unless
otherwise noted.

§1005.1 What is the purpose of these
regulations?

(a) The regulations in this part im-
plement Executive Order 12372, ‘“‘Inter-
governmental Review of Federal Pro-
grams,’”’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations
also implement applicable provisions of
section 401 of the Intergovernmental
Cooperation Act of 1968.

(b) These regulations are intended to
foster an intergovernmental partership
and a strengthened Federalism by rely-
ing on state processes and on state,
areawide, regional and local coordina-
tion for review of proposed federal fi-
nancial assistance and direct federal
development.

(c) These regulations are intended to
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at
law by a party against the Department
or its officers.

§1005.2 What definitions
these regulations?

apply to

Department means the U.S. Depart-
ment of Energy.

Order means Executive Order 12372,
issued July 14, 1982, and amended April
8, 1983 and titled ‘‘Intergovernmental
Review of Federal Programs.”’

Secretary means the Secretary of the
U.S. Department of Energy or an offi-
cial or employee of the Department
acting for the Secretary under a dele-
gation of authority.
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